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JURISDICTION


Motor Vehicle §681.102(14), F.S.

Beltran v. Mercedes-Benz USA, LLC, 2023-0261/MIA (Fla. NMVAB October 18, 2023)

The Manufacturer argued that the Consumer was not qualified for relief under the Lemon Law because the subject vehicle was "used" when the Consumer purchased it, and it was therefore not a "motor vehicle" as defined by the Lemon Law statute.  According to the Manufacturer, the subject vehicle was pre-owned because a box indicating that the vehicle was “used” had been checked on the Consumer’s lease order.  In response, the Consumer testified that he had been informed at the time of lease signing that the subject vehicle had been a demonstrator that had been briefly driven by an employee, and insisted that he would never have leased a used vehicle.  Pursuant to F.S. Chapter 681.102(14), a “motor vehicle” is defined as “a new vehicle … and includes … a vehicle used as a demonstrator ….”  Upon consideration, the Board found that the evidence established that the subject vehicle was a demonstrator vehicle, and that the subject vehicle was a “motor vehicle” as defined by the Lemon Law.  The Manufacturer’s argument to the contrary was rejected.  The Consumer was ultimately awarded a refund by the Board.
Richardson v. Mercedes-Benz USA, LLC, 2023-0378/TLH (Fla. NMVAB December 7, 2023)

The Manufacturer asserted that the Consumer was not qualified for repurchase relief under the Florida Lemon Law because the vehicle was not sold in Florida, and as such, the vehicle did not constitute a “motor vehicle” as defined by the Florida Lemon Law.  Focusing on the documents submitted into evidence, the Manufacturer argued that the sales tax listed in the purchase documents was inconsistent with the Florida sales tax rate and that no Lemon Law fee was listed in the purchase documents.  The Manufacturer stipulated that the selling dealership was located in Orlando, Florida.  The Manufacturer urged the Board to find that the motor vehicle at issue in this case was not “sold in this state,” and was therefore not a “motor vehicle” under the Florida Lemon Law.  The Consumer asserted that her vehicle was “sold in this state” and was therefore a “motor vehicle” under the Florida Lemon Law.  She stated that at the time of the purchase she was stationed in Florida and purchased the vehicle, in person, from the dealership in Orlando, Florida.  With regard to the sales tax and the missing Lemon Law fee, the Consumer said that she had no knowledge as to why those figures were inaccurate or missing; she said that she was under the impression that all fees were properly charged.  She explained that the dealership did not have an official military discount program at the time of the purchase but that they were giving her a discount for her military service.  She suggested that maybe the sales tax and Lemon Law figures on the purchase document were inaccurate due to the effort to give her a discount.  
Section 681.102(14), Florida Statutes, defines a “motor vehicle” as “a new vehicle, propelled by power other than muscular power, which is sold in this state to transport persons or property….”  Based on the totality of the circumstances set forth above, the Board found that the Consumer’s vehicle was sold in this state and was therefore a "motor vehicle" as defined in Section 681.102(14), Florida Statutes.  The Board found it particularly compelling that the selling dealer was located in Florida and that all aspects of the transaction took place in Florida.  Having determined that the subject vehicle did meet the statutory definition of a “motor vehicle” under the Lemon Law, the Manufacturer’s assertion to the contrary was rejected.  The Consumer was ultimately awarded a refund by the Board.

NONCONFORMITY 681.102(15), F.S.

Shkop v. Jaguar Land Rover North America, LLC, 2023-0311/WPB (Fla. NMVAB October 31, 2023)

The Consumer complained that his 2023 Jaguar I-Pace electric vehicle did not recharge fully as designed.  The Consumer stated that the vehicle’s inability to recharge fully first became apparent shortly after the purchase of the vehicle.  He explained that he has owned electric vehicles in the past, owns other electric vehicles at this time, and that he previously had an electrician install an outlet for charging electric vehicles in his garage.  He testified that all his other electric vehicles charged fully using an EV charger plugged into the professionally-installed outlet in his garage.  He commented that even the loaner vehicle provided by the authorized service agent recharged fully utilizing a charger at his home.  He explained, however, that the subject I-Pace would not reach a full recharge when charging at his home.  He said that often the percentage of charge would actually decrease after being plugged in overnight.  He  said that the inability of the vehicle to recharge has made the vehicle unusable, and that as a result he and his wife rarely drove the vehicle.  He further explained that when he was told by the authorized service agent that there were recommended chargers, he purchased a recommended charger but was still unable to fully recharge the vehicle.


The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle and the alleged nonconformity was the result of unauthorized modifications or alterations of the motor vehicle by persons other than the manufacturer or its authorized service agent.  The Manufacturer’s witness suggested that the electric grid at the Consumer’s residence could cause the vehicle to be unable to fully recharge, but he did not elaborate on ways that the electric grid could be the cause of the inability to fully recharge the vehicle.  He explained that Jaguar recommends that a charger from ChargePoint be installed by a company called Qmerit for a level 2 home charger.  He testified that his dealership was always able to fully charge the Consumer’s vehicle at its service area using either a level 2 charger or a level 3 charger (sometimes called a supercharger).  He indicated that the only repair attempt which checked for trouble codes was the April 11, 2023, repair.  He acknowledged that there were other I-Pace vehicles with charging issues and that he was not aware of any time when the software update performed on the Consumer’s vehicle corrected a charging concern. 

   
The Board found that the evidence established that the electric vehicle not recharging fully as designed substantially impaired the use and value of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The Manufacturer's assertion to the contrary was rejected.  Accordingly, the Consumer was awarded a refund.

Warshaw v. Toyota Motor Sales, U.S.A., Inc., 2023-0296/WPB (Fla. NMVAB November 3, 2023)

The Consumers complained that the driver’s seat dropped when she exited her 2023 Toyota Corolla Cross.  The Consumer stated that she first noticed the problem with the driver's seat shortly after she purchased the vehicle, and that she took it in for repair within two weeks of her purchase.  She explained that every time she got into the vehicle, the driver’s seat was lower than it had been on the prior drive.  She explained that she was consistently having to use the manual lever to raise the seat before she could drive the vehicle.  She said that if she didn’t raise the seat each time she entered the vehicle, the seat would reach its lowest level after about six times exiting the vehicle.  She further explained that because the lever was manual, not automatic or electronic, she had to “pump” the lever up in order to raise the seat.  The Consumer’s witness, her daughter, said that, because the service agent had suggested that the Consumer was somehow hitting the lever when she exited the vehicle, she intentionally observed her mother exiting the vehicle on several occasions and that her mother did not touch the lever when exiting the vehicle.

The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s representative stated that the Consumer’s complaint about her seat dropping was “self-induced,” but presented no evidence to support his statement.  He said that the authorized service agent was not able to duplicate her concern.  He stated that since the complaint could not be verified, he concluded that there was no problem with the driver’s seat of her vehicle.     

The Board found that the evidence established that the driver’s seat dropping when the Consumer exited the vehicle substantially impaired the use and value of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The Manufacturer's assertion to the contrary was rejected.  Accordingly, the Consumer was awarded a refund.

REASONABLE NUMBER OF ATTEMPTS §681.104, F.S.


Days Out of Service & Post-Notice Opportunity to Inspect or Repair§681.104(1)(b), F.S.; §681.104(3)(b)1., F.S.

Valenzuela v. General Motors, LLC, 2023-0116/FTL (Fla. NMVAB October 27, 2023)

The Board found the Consumer’s complaint of a fuel pump malfunction in his 2022 Chevrolet Suburban 1500 to be a nonconformity.  The Consumer brought the vehicle in for repair of the nonconformity on September 27, 2022.  He testified that on multiple occasions during that repair visit he attempted to find out why the repair was taking so long, but could not get an answer from the service department.  He testified that he picked up the vehicle on November 17, 2022, and submitted the corresponding repair order into evidence which indicated that the technician found a malfunction of the high pressure fuel pump and subsequently replaced the entire high pressure fuel pump assembly.


The Manufacturer asserted any nonconformity was repaired within a reasonable number of attempts.  The Manufacturer’s representative testified that at the time of the repair visit commencing on September 27, 2022, the high pressure fuel pump that was needed in order to repair the vehicle was on backorder from the Manufacturer’s supplier.  He added that, according to his records, the high pressure fuel pump arrived at the repair facility on November 10, 2022, and that the repair was completed on the Consumer’s vehicle on November 11, 2022.  However, he did not know when the Consumer was contacted to pick up the vehicle.  He was unable to provide any information identifying the Manufacturer’s fuel pump supplier, where the supplier was located, or why the part was on backorder.  

The Board found that the vehicle was out of service by reason of repair September 27 – November 17, 2022 (52 days), and on December 12, 2022 (1 day), for a total of 53 cumulative out-of-service days.  Accordingly, the Consumer was awarded a refund.
MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S.


Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), F.S.

Mosquera v. Mercedes-Benz USA, LLC, 2023-0246/JAX (Fla. NMVAB November 15, 2023)

The Consumer complained of a door closing issue in his 2021 Mercedes-Benz GLB250W.   The Consumer testified that the vehicle’s doors required excessive force to close properly, specifically that they had to be slammed to close completely.  He testified that he first noticed the issue during the initial test drive of the vehicle at purchase and was told by the salesman that the door complaint could be repaired by the service department.  He testified that two of the four doors seem to have been repaired during either the second or third repair visit; however, he stated that he was still having the issue with the remaining two doors.  He further added that he did not feel he should have to slam the doors to get them to close properly.  When questioned by the Board, he acknowledged that he has not experienced any wind noise or noticed any leaks coming from the doors.


The Manufacturer asserted the alleged defect or condition did not substantially impair the use, value or safety of the vehicle.  The Board found that the evidence failed to establish that the door closing issue complained of by the Consumer substantially impaired the use, value or safety of the vehicle so as to constitute one or more nonconformities as defined by the statute. Accordingly, the Consumer’s case was dismissed.


Accident, Abuse, Neglect, Unauthorized Modification §681.104(4)(b), F.S.

Fontana v. Volvo Cars of North America, 2023-0300/STP (Fla. NMVAB November 3, 2023)

The Consumer complained of a creaking and groaning noise from the front suspension while turning right and left and while backing in reverse in her 2021 Volvo XC40 Recharge.  She testified that she was involved in an accident with the vehicle on March 11, 2022, about nine months after she purchased the vehicle.  She explained the circumstances of the accident were as follows: while pulling into a tight parking space at a residential building, the vehicle’s passenger side approached the adjacent building too closely; as a result, she “scraped the front passenger side of the car” on the building’s concrete wall and the vehicle was thereafter “undriveable.”  She added that she was not injured nor was she driving at a high rate of speed at the time.  She explained that she then called the authorized service agent and they recommended that she have the vehicle towed to Premier Collision of Sarasota to perform the vehicle repairs.  She acknowledged that the vehicle was towed there that day and the repairs were not completed until sometime in June of 2022.  When questioned by the Board, she did not dispute any of the repairs performed by Premier Collision of Sarasota, as set forth on the repair orders dated March 11 through May 31, 2022, and June 1-17, 2022.  Pursuant to the aforementioned Premier Collision of Sarasota repair orders, numerous suspension and other mechanical components were replaced following the accident, including, but not limited to, the right fender, front bumper, hood, headlights, right lower control arm, left lower control arm, engine cradle, right front wheel, and right axle assembly.  According to the Consumer, she never experienced the complained-of creaking and groaning noise from the front suspension prior to the accident; rather, she asserted that the problem did not first manifest until October of 2022, approximately four months after the vehicle was returned to her following the accident.  She said that she then brought the vehicle to the authorized service agent for repair of the complained-of problem on three occasions. Despite the repair visits, she stated that the problem persisted, noting that she had lost confidence in the vehicle and she was worried that the problem may be a serious concern. 


In its Answer, the Manufacturer asserted the alleged nonconformity was the result of an accident by persons other than the Manufacturer or its authorized service agent, and the three service visits for the complained-of problem all occurred after the accident.

A nonconformity is defined as a “defect or condition that substantially impairs the use, value or safety of a motor vehicle, but does not include a defect or condition that results from an accident, abuse, neglect, modification or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.” §681.102(15), Fla. Stat.  A “condition” is defined as “a general problem (e.g., vehicle fails to start, vehicle runs hot, etc.) that may be attributable to a defect in more than one part.” Rule 2-30.001(2)(a), F.A.C.  Upon consideration of the evidence presented, the Board unanimously concluded that the greater weight of the evidence supported the Manufacturer’s affirmative defense that the creaking and groaning noise from the front suspension while turning right and left and while backing in reverse was the result of an accident by persons other than the Manufacturer or its authorized service agent, specifically the vehicle striking a wall or other object necessitating the replacement of numerous suspension and other mechanical components.  Accordingly, the complained-of defect did not constitute a “nonconformity” as defined by the statute, and the Consumer’s case was dismissed. 

REFUND §681.104(2)(a)(b), F.S.


Incidental Charges §681.102(7), F.S.

Richardson v. Mercedes-Benz USA, LLC, 2023-0378/TLH (Fla. NMVAB December 7, 2023)

The Board found the Consumer’s 2022 Mercedes-Benz GLA 250 to be a “Lemon” based on a condition that manifested as a hesitation, loss of fuel, and inconsistent fuel readings.  The Consumer testified to spending $2,162.00 for gas since the problems with the fuel system began in May of 2023, and requested $1,081.00 of the $2,162.00 as incidental charges incurred in purchasing extra gasoline for the vehicle due to the vehicle’s loss of fuel.  The Manufacturer objected to the Consumer’s request for reimbursement for extra gasoline costs.


The Board found that the award shall include reimbursement of $1,081.00 for the extra gasoline that the Consumer was required to purchase due to the nonconformity as an incidental charge. The Manufacturer’s objection to the reimbursement for extra gasoline was rejected. §681.102(7), Fla. Stat.

Collateral Charges §681.102(3), F.S.
Valenzuela v. General Motors, LLC, 2023-0116/FTL (Fla. NMVAB October 27, 2023)

The Consumer requested reimbursement of $500.00 for window tinting as a collateral charge.  The Manufacturer objected, noting the receipt did not list the tinting company’s name or address and added that anyone can pick up a receipt book at a big box store and create a receipt.  The award included the $500.00 for window tinting; the Manufacturer’s objection was rejected. §681.102(3), Fla. Stat.
MISCELLANEOUS PROCEDURAL ISSUES
Beltran v. Mercedes-Benz USA, LLC, 2023-0261/MIA (Fla. NMVAB October 18, 2023)

The Manufacturer argued that the Consumer was not eligible for repurchase relief because the Consumer’s Request for Arbitration was not filed within 60 days after his Lemon Law rights period expired.  According to the Manufacturer, the original delivery date of the subject vehicle was October 29, 2020, meaning that the Consumer’s 24-month Lemon Law rights period would have expired 24 months later, at the end of October 2022, and the Consumer’s June 8, 2023, filing date was therefore untimely.  According to the Consumer, however, the subject vehicle was delivered to him on May 25, 2021, as documented by the date he signed the lease order, meaning that the Lemon Law rights period did not expire until 24 months later, at the end of May 2023, making his June 8, 2023, filing date timely.  Pursuant to 681.09(4), Florida Statutes, “a Consumer must request arbitration before the board with respect to a claim arising during the Lemon Law rights period no later than 60 days after the expiration of the Lemon Law rights period.”  The Lemon Law rights period is defined under 681.102(9), Florida Statutes, as “the period ending 24 months after the date of the original delivery of a motor vehicle to a consumer.”  Upon consideration, the Board found that delivery of the subject vehicle to the Consumer occurred on May 25, 2021, with the Consumer’s Lemon Law rights period expiring at the end of May 2023. The Consumer’s June 8, 2023, Request for Arbitration was therefore timely filed.  The Board rejected the Manufacturer’s arguments that the Consumer was not eligible for repurchase relief.

Coursen v. Volkswagen/Audi of America, Inc., 2023-0246/WPB (Fla. NMVAB October 16, 2023)

The Manufacturer filed its Answer on April 11, 2023; however, the Manufacturer’s Answer was due on April 7, 2023.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, counsel for the Manufacturer stated that due to a communication error, the Manufacturer was delayed in processing and sending the claim to counsel; however, the Answer was filed with the Board Administrator the day the claim was received from the Manufacturer.  Upon consideration, the Board unanimously ruled that the Answer would not be accepted, and the Manufacturer was not permitted to present evidence in support of its defenses. 

The Consumer was ultimately awarded a refund by the Board.
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