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RE: MANAGEMENT SERVICES, DEPARTMENT OF-SUNCOM-COMMUNICATIONS
WORKING CAPITAL TRUST FUND-STATE AGENCIES-LOCAL
GOVERNMENTS—-COUNTIES—MUNICIPALITIES—-NONPROFIT CORPORATIONS- Division of
Communications may implement billing for SUNCOM use by nonstate agencies to reflect service
charge deducted from the communications working capital trust fund.

QUESTIONS:

1. May the Department of Management Services (DMS) require nonstate agencies using
SUNCOM services to reimburse the Communications Working Capital Trust Fund for the service
charge which is deducted from payments made into the fund by such nonstate users pursuant to
s. 215.20, F.S.?

2. May DMS increase rates for all SUNCOM users to recover the service charges which were
deducted from the trust fund during the 1991-92 fiscal year?

3. May DMS increase rates equally for state and nonstate SUNCOM users to cover the cost of
the deductions from the trust fund?

4. May DMS impose higher rates on nonstate SUNCOM users to recover the cost of the
deductions from the trust fund?

SUMMARY:

The Division of Communications may implement a billing system which allocates the cost of the
service charge deduction to nonstate agencies using SUNCOM. It would not be equitable for
state agencies to pay for the service charge, since it is not a cost of providing the service to such
agencies. Absent a statutory provision or administrative rule, the division should not seek
retroactive reimbursement to recover the service charge from nonstate agencies.

Since your questions are interrelated, they will be answered together.

The statewide communications system (SUNCOM) is created within the Division of
Communications of the Department of Management Services to serve state agencies, political
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subdivisions of the state, municipalities, and specified nonprofit corporations.[1] The division is
authorized to "provide a means whereby political subdivisions of the state may use the state
communications system [SUNCOM] upon such terms and under such conditions as the division
may establish."[2] (e.s.) SUNCOM services may also be provided to specified private nonprofit
corporations under contract with state agencies or political subdivisions of the state.[3]

As the entity empowered to operate SUNCOM, the division is directed to "develop a system of
equitable billings and charges for communication services."[4] Absent a statutory definition, the
term "equitable" must be given its plain and ordinary meaning of "[jJust”[5] or "fair to all
concerned."[6] The billing system developed by the division "allocates and/or prorates the
SUNCOM Network telephone system direct and indirect costs among the using agencies based
upon the service provided."[7]

Payments for the use of SUNCOM are made to the Communications Working Capital Trust
Fund.[8] When payments for SUNCOM use by nonstate agencies and entities are deposited into
the trust fund, a 7 percent service charge is deducted and deposited in the General Revenue
Fund.[9] This service charge represents the estimated pro rata share of the cost of general
government paid from the General Revenue Fund.[10] While payments by state agencies for
SUNCOM services are exempt from the service charge,[11] the 7 percent service charge is
deducted after payments by nonstate agencies are deposited into the Communications Working
Capital Trust Fund.[12]

The comprehensive language of "direct and indirect costs" to be included in billing for SUNCOM
usage would appear to encompass such costs as the service charge deducted from the
Communications Working Capital Trust Fund. The allocation of such costs to nonstate agencies
would be equitable in that only those revenues or income from nonstate agencies deposited in
the trust fund are subject to the deduction. Given that the payments for SUNCOM use by state
agencies are statutorily exempt from the service charge, it does not appear that such a cost may
be charged to a state agency.[13]

The authority of an administrative agency is limited by the statute or act in which such powers
are expressly granted or implicitly conferred.[14] As noted above, the division has broad powers
to implement an equitable billing system based upon an allocated or pro rata share of the costs
of providing the service. While such power may include the authority to seek reimbursement of
the service charge from nonstate agencies using SUNCOM, there is no indication that the
division has promulgated administrative rules integrating such reimbursements into the billing
system.[15] In the absence of a properly promulgated rule, it would be advisable to refrain from
seeking reimbursement of the service charge on SUNCOM payments.[16]

Accordingly, the Division of Communications may implement a billing system to equitably
allocate the cost of providing SUNCOM services to nonstate agencies to reflect the service
charge deducted from the Communications Working Capital Trust Fund. Such charges,
however, may not be assessed against state agencies using SUNCOM. Nor does it appear
advisable to seek reimbursement of service charges for past SUNCOM payments.[17]

Sincerely,



Robert A. Butterworth
Attorney General
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