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Number: AGO 2009-07

Date: February 11, 2009

Subject:
Attorney fees not included as costs

Mr. Jack Bridges

Attorney, Code Enforcement
Board of the City of Layton
Russell H. Cullen, P.A.
99228 Overseas Highway
Key Largo, Florida 33037

RE: MUNICIPALITIES — CODE ENFORCEMENT BOARDS — COSTS — ATTORNEY'S FEES —
whether statute authorizing award of costs includes attorney's fees. s. 162.07, Fla. Stat.

Dear Mr. Bridges:

On behalf of the Code Enforcement Board of the City of Layton, Florida, you have asked for my
opinion on substantially the following questions:

1. Do the provisions of section 162.07(2), Florida Statutes, which permit the recovery of all costs
incurred by a municipality in prosecuting a violator before a code enforcement board, authorize
the code enforcement board to award attorney's fees to the municipality for attorney's fees
incurred in such a prosecution?

2. Under section 162.07(2), Florida Statutes, is a code enforcement board authorized to award a
municipality which prevails in a code enforcement case the attorney's fees it pays on behalf of
the code enforcement board for the board's attorney when the board's attorney represents only
the board and does not prosecute the violator on behalf of the municipality, but advises the
board during the prosecution?

In sum:

The provisions of section 162.07(2), Florida Statutes, which authorize the recovery of all costs
incurred by a municipality in prosecuting a violator before a code enforcement board would not
authorize the board to award attorney's fees to the municipality for attorney's fees incurred in
such a prosecution whether those fees are incurred directly or indirectly.

You have advised this office that you represent the Code Enforcement Board of the City of
Layton, Florida. Recently, the city, which has its own attorney, successfully prosecuted a party
before the board. Pursuant to section 162.07(2), Florida Statutes, and a local ordinance which
tracks the language of the statute, the city now seeks to recover all costs from the prosecuted
party and to include attorney's fees within the scope of those costs. The city has requested that
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the board award attorney's fees as part of the costs of prosecution of this action. In addition, the
city pays certain expenses of the board, including the fees of the board's attorney. The board's
attorney does not represent the city in code enforcement cases, but merely advises the board.
Since the city ultimately pays the board's attorney's fees, the city seeks to include these fees as
costs taxed to the party it prosecuted. Because your questions are related, they will be
discussed together.

Part I, Chapter 162, Florida Statutes, is known as the Local Government Code Enforcement
Boards Act.[1] Section 162.07(2), Florida Statutes, provides that:

"Each case before an enforcement board shall be presented by the local governing body
attorney or by a member of the administrative staff of the local governing body. If the local
governing body prevails in prosecuting a case before the enforcement board, it shall be entitled
to recover all costs incurred in prosecuting the case before the board and such costs may be
included in the lien authorized under s. 162.09(3)." (e.s.)

The language italicized above represents an amendment to section 162.07(2), Florida Statutes,
made by the Legislature in 1994.[2] The effect of this 1994 amendment was considered in
Attorney General Opinion 95-09 which concluded that "section 162.07(2), Florida Statutes,
authorizes the imposition of those costs that are determined from the evidence presented to
have been incurred by the local governing body in prosecuting the specific case before the
board." Thus, this office has recognized that the statute authorizes the recovery of the costs of
the local governing body in prosecuting the particular case.

While the term "costs" is not defined for purposes of the statute, the term is commonly
understood in the legal sense to mean "[tlhe charges or fees taxed by the court, such as filing
fees, jury fees, courthouse fees, and reporter fees."[3] As is noted in Black's Law Dictionary,
"[sJome but not all states allow parties to claim attorney's fees as a litigation cost."[4]

Florida follows the "American Rule" under which attorney's fees are awarded only when
permitted by a statute or contract.[5] The ability to collect attorney's fees from an opposing party,
as well as the obligation to pay such fees, is substantive in nature.[6] An allowance of attorney's
fees is in derogation of the common law and may be made only if provided by contract or
statute.[7] Attorney’s fees must be expressly authorized and are not allowed by implication.[8]
Further, under Florida law, statutes allowing for the award of attorney’s fees should be strictly
construed.[9] Thus, Florida law distinguishes "costs" from "attorney's fees" and a statutory
reference to costs may not be read to include attorney's fees in the absence of a specific
reference.[10]

Finally, | would note that a review of the legislative history for Chapter 94-291, Laws of Florida,
does not provide any evidence that the Legislature intended an abrogation of the Florida rule
requiring that a statutory allowance for costs of prosecution does not include attorney's fees
unless specifically provided.[11]

Therefore, it is my opinion that the provisions of section 162.07(2), Florida Statutes, which
authorize the recovery of all costs incurred by a municipality in prosecuting a violator before a
code enforcement board, do not authorize a code enforcement board to award attorney's fees to



a municipality for attorney's fees incurred in such a prosecution whether those fees are incurred
directly or indirectly.

Sincerely,

Bill McCollum
Attorney General
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